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DETAILED ACTION 
Claim Rejections - 35 USC § 112 

1 . The following is a quotation of the second paragraph of 35 U.S.C. 

112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

2. Claim 2 recites the limitation "said job net" in fourth and fifth 
paragraphs of page 3, lines 8 and 16. There is insufficient antecedent basis for 
this limitation in the claim. Appropriate correction is required. 

Double Patenting 

3. The nonstatutory double patenting rejection is based on a judicially 
created doctrine grounded in public policy (a policy reflected in the statute) so as 
to prevent the unjustified or improper timewise extension of the "right to exclude" 
granted by a patent and to prevent possible harassment by multiple assignees. 
See In re Goodman, 11 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re 
Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 

USPQ 619 (CCPA 1970);and, In re Thorington, 418 F.2d 528, 163 USPQ 644 
(CCPA 1969). 

4. A timely filed terminal disclaimer in compliance with 37 

CFR 1 .321(c) may be used to overcome an actual or provisional rejection based 
on a nonstatutory double patenting ground provided the conflicting application or 
patent is shown to be commonly owned with this application. See 37 
CFR 1.130(b). 
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5. Effective January 1 , 1994, a registered attorney or agent of record 
may sign a terminal disclaimer. A terminal disclaimer signed by the assignee 
must fully comply with 37 CFR 3.73(b). 

6. Claims 1-5 are rejected under the judicially created doctrine of 
double patenting over claims 1-4 and 10 of U. S. Patent No. 6,665,716 owned by 
the same inventor and/or assignee. Although the conflicting claims are not 
identical, they are not patentably distinct from each other because of the reasons 
given below. 

7. Regarding to claim 1, claims 1 and 10 of U.S. Patent No. 6,665,716 
recited all limitations in claim 1 (see col. 28 lines 23-42, col. 30, lines 33-52). The 
claim invention in the instant application is fully disclosed in the patent and it is 
broader than the claim invention in the patent. No new invention or new 
improvement is being claimed in the instant application. Applicants are now 
attempting to claim broadly that which had been previously described in 
more detail in the claims of the patent (In re Van Ornum, 214 USPQ 761 
CCPA 1982). 

8. Regarding to claim 2, claim 1 and 3 of the above patent recites all 
limitations in claim 2 (col. 28, lines 35-54, col. 28, lines 65-col. 29, lines 14). 

9. Regarding to claim 3, claim 2 and 4 of the above patent recites all 
limitations in claim 3 (col. 28, lines 56-62, col. 29, lines 15-24). 
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10. Regarding to claim 4, claims 1 and 10 of the above patent recites 
all limitations in claim 4 (see col. 28 lines 23-42, col. 30, lines 33-52). 

1 1 . Regarding to claim 5, claims 1 and 1 0 of the above patent recites 
all limitations in claim 5 (see col. 28 lines 23-42, col. 30, lines 33-52). 

12. Each of the patent claims is narrower than the claims in the instant 
application. It would have been obvious to one of ordinary skill in the art at the 
time the invention was made to omit elements when the remaining elements 
perform as before. A person of ordinary skill could have arrived at the present 
claims by omitting the details of the patented claims. See In re Karlson (CCPA) 
136 USPQ 184, decided January 16, 1963 ("Omission of element and its function 
in combination is obvious expedient if remaining elements perform same function 
as before"). 

Claim Rejections - 35 USC § 103 

13. The following is a quotation of 35 U.S.C. 103(a) which forms the 
basis for all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

14. Claims 1-5 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Bigus et al., (hereinafter Bigus) U.S. Patent No. 5,442,730. 
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1 5. As to claim 1 , Bigus teaches the invention substantially as claimed, 
including a method of specifying a delay factor, for specifying a delay factor in 
processing jobs which are executed in a predetermined order by a computer 
system having a plurality of computers, wherein said method comprises: 

a collecting step in which history information expressing history of 
execution of a job is collected from each computer assigned each of said jobs 
which are executed in a predetermined order (abstract, figure 8, col. 3 lines 38- 
55, col. 4 lines 54-67); and 

a specifying step in which a job which became a delay factor in processing 
said jobs, and a part of the computer system, which undertakes transfer of said 
job which became the delay factor, are decided, in accordance with said history 
information and definition information expressing an execution schedule of each 
job assigned said computers (abstract, figures 1, 7-10, col. 38-55). Bigus 
discloses the step of collecting history information from one computer system 
(abstract, figure 8) could be collected history information from each computer. 
Therefore, it would have been obvious to one of ordinary skill in the art at the 
time of invention was made that Bigus implicitly discloses collecting step of 
history information from one computer equivalent to collecting history information 
from each computer disclosed in the instant claim. A person of ordinary skill in 
the art would have recognized that Bigus performs the same function in 
substantially the same way to reach substantially the same result to provide an 
efficient communication system that can collect history information from one 
computer as same as collect history information from each computer. 
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16. As to claim 2, Bigus teaches the invention substantially as claimed, 
wherein said history information is information that can specify an execution start 
time at which said each computer start execution of the job, an execution end 
time at which that computer ended the job, and an execution time which that 
computer required to execute the job (col. 2 lines 38-46); said definition 
information is information that can specify a planned start time, a planned time at 
which execution of each job is started, a planned end time, a planned time at 
which execution of each job is ended, and a planned execution time, a planned 
time required for execution of each job (col. 2 lines 59-col. 3 lines 7); and said 
specifying step comprises: a first step in which a computer assigned to a job 
whose execution time exceeds a planned execution time by more than a 
predetermined degree is extracted as a delay factor in processing said job net; 
and a second step in which, with respect to a job whose execution end time is 
latest among jobs executed just prior to a job whose execution start time is 
delayed from a planned start time by more than a predetermined degree, when 
said execution end time is not delayed from a planned end time by more than a 
predetermined degree, said pad of the computer system that undertakes transfer 
between said job whose execution start time is delayed from the planned start 
time by more than the predetermined degree and :aid job executed just prior to 
the job in question is extracted as a delay factor in processing said job net (col. 3 
lines 42-48). 
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17. As to claim 3, Bigus teaches the invention substantially as claimed, 
wherein said second step when a same computer is assigned to said job whose 
execution start time is delayed from the planned start time by more than the 
predetermined degree and to said job executed just prior to the job in question, 
said computer is extracted as the delay factor, and when different computers are 
respectively assigned to said job whose execution start time is delayed from the 
planned start time by more than the predetermined degree and to said job 
executed just prior to the job in question, a network between said computers is 
extracted as the delay factor (col. 3 lines 42-48). Bigus discloses that the delay 
cost function could be function of multiple variables. Therefore, it would have 
been obvious to one of ordinary skill in the art at the time of invention was made 
to extract the job in question as the delay factor when processing in the same 
computer and to extract the network between computers as the delay factor 
when processing in different computers. It would have been obvious to use 
these delay factors as variables for the delay cost function because Bigus 
discloses that the function can be dependent on multiple variables. 

18. As to claim 4, Bigus teaches the invention substantially as claimed, 
including a recording medium that stores therein a program to be read and 
executed by an electronic computer, wherein said program is one for specifying a 
delay factor in processing a job net executed by a computer system having a 
plurality of computers (abstract, figure 8, col. 3 lines 38-55, col. 4 lines 54-67); 
and said program makes said electronic computer execute: a collecting step in 
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which history information is collected from each computer assigned each of a 
series of jobs which are executed in a predetermined order and constitute said 
job net to said electronic computer, said history information expressing a history 
of executing a job which constitutes said job net and is assigned to said each 
computer; and a specifying step in which a job which became a delay factor in 
processing said job net, and a part of the computer system, which undertakes 
transfer of said job which became the delay factor, are decided, based on said 
history information and definition information expressing an execution schedule 
of each job assigned said computers (abstract, figure 1 , 7-10, col. 3 3lines 38- 
55). Bigus discloses the step of collecting history information from one computer 
system (abstract, figure 8) could be collected history information from each 
computer. Therefore, it would have been obvious to one of ordinary skill in the 
art at the time of invention was made that Bigus implicitly discloses collecting 
step of history information from one computer equivalent to collecting history 
information from each computer disclosed in the instant claim. A person of 
ordinary skill in the art would have recognized that Bigus performs the same 
function in substantially the same way to reach substantially the same result to 
provide an efficient communication system that can collect history information 
from one computer as same as collect history information from each computer. 

19. As to claim 5, Bigus teaches the invention substantially as claimed, 
including a management unit for specifying a delay factor in processing jobs 
which are executed in a predetermined order by a computer system having a 
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plurality of computers; wherein said management unit comprises: means for 
collecting history information from each computer assigned to each of said jobs, 
said history information expressing a history of executing a job which is assigned 
to said each computer (abstract, figures 1, 8, col. 3 lines 38-55, col. 4 lines 41- 
67); and means for deciding a job, which became a delay factor in processing 
said jobs , and a part of the computer system which, undertakes transfer of said 
job which became the delay factor, based on said history information and 
definition information expressing an execution schedule of each job assigned 
said computers (abstract, figure 1 , 7-10, col. 3 3lines 38-55). Bigus discloses 
the step of collecting history information from one computer system (abstract, 
figure 8) could be collected history information from each computer. Therefore, it 
would have been obvious to one of ordinary skill in the art at the time of invention 
was made that Bigus implicitly discloses collecting step of history information 
from one computer equivalent to collecting history information from each 
computer disclosed in the instant claim. A person of ordinary skill in the art 
would have recognized that Bigus performs the same function in substantially 
the same way to reach substantially the same result to provide an efficient 
communication system that can collect history information from one computer as 
same as collect history information from each computer. 

Conclusion 

20. The prior art made of record and not relied upon is considered 
pertinent to applicant's disclosure (see PTO-892 attachment). 
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21 . Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to Thu Ha Nguyen, whose 
telephone number is (703) 305-7447. The examiner can normally be reached 
Monday through Friday from 8:00 AM to 6:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Hosain T. Alam, can be reached at (703) 308-6662. 

Any inquiry of a general nature of relating to the status of this application 
should be directed to the Group receptionist whose telephone number is (703) 
305-9600. 

The fax phone numbers for the organization where this application or 
proceeding is assigned are 703-872-9306 for regular communications. 



Thu Ha Nguyen 
August 20, 2004 



HOSAIN ALAW > R 



